July X, 2006
Senator []
U.S. Senate
Washington, DC 20515
Re: 
Final Pension Legislation Must Provide Comprehensive Design-Based Clarification for Hybrid Plans and Avoid Onerous Mandates and Litigation Carve-outs
Dear Senator []:

The _______ Company sponsors a hybrid pension plan for its employees.  We adopted this plan because it was the type of retirement plan that best met our workforce’s needs.  This plan was adopted after careful review of the legal authorities and in the firm belief that it was fully compliant with all applicable statutory and regulatory requirements.  It is highly valued by our employees.
The _____ Company sincerely appreciates inclusion of provisions addressing the validity of the hybrid pension designs (cash balance and pension equity) in the pension legislation currently pending in Congress.  However, these provisions as currently structured in both the House and Senate bills are prospective only and do not resolve the significant legal uncertainty and financial risks faced by the more than eighteen hundred employers and millions of employees who already have hybrid plans. In addition, the Senate bill imposes significant and unprecedented mandates on plan operation and future benefit levels when employers convert from a traditional defined benefit to a hybrid defined benefit plan.  If the onerous measures from the Senate bill are included in final legislation, our company will be forced to reevaluate the continuation of this very valuable benefit program.  
As you are aware, today’s uncertainties and risks arise from an outlier court case and the resulting copy-cat class action litigation.  These suits assert that the hybrid designs are inherently illegal, charging that the payment of compound interest in the plans constitutes age discrimination against older workers and asserting damage claims that reach into the billions of dollars.  Such a legal theory is contrary to the long-standing and widely-held view, backed by court cases, federal agency guidance and repeated federal government approval of individual hybrid plans, that the hybrid plan designs are perfectly legal.  

Today’s legal uncertainty threatens hybrid plan sponsors and indeed many employers with non-hybrid defined benefit plans as well.  It has already prompted some employers to close their hybrid plans to new hires or to freeze or terminate their plans altogether, and many other employers are actively considering these steps.  The resulting damage to the retirement security of American families is severe, and the abandonment of the defined benefit system by financially healthy, premium-paying employers is aggravating the financial challenges of the Pension Benefit Guaranty Corporation.  Of perhaps even greater import, potential liabilities on this scale hamper employers’ business planning and make it difficult to commit to the capital investments that produce jobs and economic growth.

Consequently, as the legislative process advances, ____ Company strongly urges you to include a comprehensive design-based age discrimination clarification that will make clear that hybrid pension plan designs are not discriminatory.
We believe the best way to achieve this clarification is to follow the approach taken in the House bill – clarify the general age discrimination standard for all defined benefit plans (including hybrid plans) rather than creating a new age discrimination standard specifically for cash balance plans, as the Senate bill does.  The unduly narrow approach of the Senate bill will suggest that compound interest and time value of money features are indeed suspect, leaving many defined benefit plan designs vulnerable to continued legal uncertainty.  It is also critical that this clarification be carried out for each of the parallel provisions of ERISA, the Internal Revenue Code and the Age Discrimination in Employment Act.  Failure to address all three regimes will leave employers vulnerable to the continued threat of crippling class action suits.  Finally, it is critical that the age discrimination clarification for defined benefit plans not be subject to litigation carve-outs and not be linked (in the case of hybrid plans) to requirements for past conversions.

Only this clean, comprehensive clarification to address the validity of hybrid and other defined benefit plan designs will avoid the pension freezes, increased PBGC exposure and business instability that have resulted from the current uncertainty.  
Thank you in advance for your work to address this critically important retirement policy issue.  
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